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ISSUE PRESENTED

THE DEFENDANT’S GUILTY PLEA WAS DEEMED INVALID AB
INITIO DUE TO EGREGIQUS GOVERNMENTAL MISCONDUCT.
THEREAFTER, THE JUDGE DENIED THE DEFENDANT’S MOTION TO
REFUND THE VICTIM WITNESS ASSESSMENT, PROBATION
SUPERVISION FEE AND VICTIM SERVICES SURCHARGE PAID
PRIOR TO THE ENTRY OF THE COMMONWEALTH’S NOLLE
PROSEQUI. DID THE JUDGE ERR WHEN HE REFUSED TO RETURN
THE DEFENDANT TO THE STATUS QUO ANTE?

STATEMENT OF PROCEEDINGS

On October 19, 2010, the defendant was arraigned
in Quincy District Court and charged with ‘possession
of marijuana with the intent to distribute,’ G.L. c.
94C, § 32C(b), ‘in a school zone’ G.L. c. 94C, § 3247,
‘unlicensed operation of a motor vehicle,’ G.L. c. 90,
§ 10, as well as ‘failure to stop,’ G.L. c. 89, § 9,
and ‘failure to wear a seat belt,’” G.L. c. 90, § 13A.

(R.A. 1.)°

On October 13, 2011, the substantive offense was
redqced to ‘simple possession of marijuana, second
subsequent,’ G.L. c. 94C, § 34; the ‘school zone,’ was
dismissed. (R.A. 3.) The defendant pleaded guilty and
was placed on probation until October 9, 2012; the
unlicensed operation charge was gquilty filed; the civil

infractions were filed after a responsible finding.

The Record Appendix appears post and is cited as
“(R.A. [page])”.



(R.A. 3 & 7.)

On January 4, 2012, a non-bailable, violation-of-
probation warrant issued. (R.A. 5.) On August 28,
2012, the defendant appeared in court and stipulated to
a violation of probation; the probation was reinstated
and extended for another year. (Id.)

On October 3, 2012, the defendant filed a motion
to withdraw his guilty plea. (Id.) On October 31,
2012, the court allowed the motion. (R.A. 6.) The
Commonwealth entered a nolle prosequi. (Id.) |

On November 21, 2012 and July 22, 2013, the

defendant filed motions for the return of property.

(Id.) On August 29, 2013, the motions were allowed in
part, and denied in part. (Id.; T. 3-5.)2 On |
September 9, 2013, the defendant filed a notice of
appeal. (R.A. 25.)
STATEMENT OF FACTS

On October 13, 2011, the defendant pleaded guilty
to ‘possession of marijuana, second subsequent,’ G.L.
c. 94C, § 34. (R.A. 3.) The defendant was placed on

supervised probation for one year with the conditions

The transcript appears post in one, consecutively-
paginated volume and is cited as “(T. ([page]:
[linel.)"”.



that he abstain from drugs and submit to random
testing. (Id.) The court assessed a monthly,
probation fee, as well as a victim witness assessment.?
(R.A. 2-3.) The ‘operation without a license,’ G.L. c.
90, § 10, was placed on file until October.13, 2012,
with a finding of guilty. (R.A. 3 & 7.)

Two and one-half months later, on January 4, 2012,
the court issued a violation-of-probation warrant.
(R.A. 5.) The defendant remained absent without leave
(AWOL) and a wanted man for eight and one-half months;
on August 28, 2012, he appeared in court, removed the
warrant, and étipulated to a violation of probation.
{(Id.) His probation was reinstated and extended for
another year. (Id.) The court imposed additional
conditions: remain alcohol free; and, enter and

complete the Office of Community Corrections (OCC)

Probation G.L. c. 276, $60.00 per month
Supervision Fee '§ 87A, 1 2

Victim Services G.L. c. 276, $ 5;00 per month
Surcharge § 87A, 1 6 :
Victim Witness G.L. c. 258B, $50.00 one time
Assessment § 8




program with Level III supervision for 90 days.! (Id.)
Shortly thereafter, on October 3, 2012, the
defendant filed a Rule 30 motion to withdraw his guilty
plea because the certificate of drug analysis bore the
signature of the rogue chemist, Annie Dookhan. (R.A.
5 & 8-14.) The Commonwealth did not object to the
motion. (R.A. 6 & 8.) On October 31, 2012, the
defendant’s plea was vacated and the Commonwealth filed
a nolle prosequi. (R.A. 6 & 15.)
Subsequently, on November 21, 2012 and July 22,
2013, the defendant filed motions for the return of his.

property.®> (R.A. 6 & 16-22.) The defendant requested

“The Office of Community Corrections (OCC) is the
intermediate sanction department of the Massachusetts
Probation Service.” http://mass.gov/courts/court-
info/probation/office-of-community-corrections-
gen.html. Level III entails house arrest by the use of
a Global Positioning System (GPS) Monitoring bracelet.
http://mass.gov/courts/court-info/probation/electronic-
monitoring-program.html.

5

The defendant requested, inter alia, $109.00 held
in a police evidence locker. (R.A. 16 & 17.) The
judge properly returned this sum to the defendant.
(R.A. 5; T. 4:25-5:1.) See Commonwealth v. Sacco, 401

Mass. 204, 205 (1987); Commonwealth v. Frederick,
- (Appeals Court - Unpublished, Rule 1:28 Decision) (No.
11-P-1776) (July 6, 2012); Rule 61 of the Rules of
Superior Court; Mass. R. Crim. P. 13. During the
hearing, this sum was mistakenly discussed in terms of
a ‘drug offense fine,’' G.L. c. 280, §§ 6B & 6C. (T. 4:
6-25.) No such fine was assessed to the defendant at
the time of his sentencing.



http://mass.gov/courts/court-
http://mass.gov/courts/court-info/probation/electronic-

the refund of $838.83 iﬁ fees paid.® (R.A. 16.) On
August 23, 2013, the court conducted a hearing. (R.A.
6.) Counsel for the defendant érgued that “it’s an
equity argument that the supervision fees were the
result of a plea that the Court determined was in
violation of Mr. Martin’s constitutional rights.” (T.
3:13-16.) The Commonwealth forwarded no argument or

objection. (T. 3-5.) The judge denied the motion to

Statute Amount - Frequency Total

Probation $60.00 12 $720.00
Supervision
Fee

G.L. c. 276,
§ 872, 1 2

Victim $ 5.00 12 $ 60.00
Services
Surcharge

G.L. c. 276,
§ 87A, 1 6

Victim $ 50.00 1 $ 50.00
Witness '
Assessment

G.L. c.
258B, § 8

Overpayment $ 8.83

TOTAL : $ 838.83




return either the probation fee or the victim witness
assessment. (T. 5: 2; R.A. 6.) The judge articulated
'no rationale but stated: “I don’t know how you’re going
to get your probatidn day [sic] fee back. 1It’s in the
general reserve now.” (T. 3: 8-12.)
ARGUMENT
Standard of Review. Questions of law are subject
to de novo review. Commonwealth v. Humberto H., 466

Mass. 562, 566 (2013); Commonwealth v. Cotto, SJC 11761
(Mass. April 8, 2015). A judge’s legal conclusions are

subject to de novo review. Robert & Ardis James

Foundation v. Meyers, 87 Mass. App. Ct. 85, 94 (2015).

Withdrawal of the Plea. In the present case, the
defendant’s conviction was vacated after a Mass. R.
Crim. P. 30 motion to withdraw a plea was allowed
without objection from the Commonwealth. (R.A. 6 & 8.)
Thereafter, the Commonwealth entered a nolle prosequi
because the certificate of drug analysis which
supported the defendant’s conviction bore the signature
of the rogue chemist, Annie Dookhan. (R.A. 13 & 15.)
Dookhan’s “insidious” misconduct “belie[d]
reconstruction, [and was] a lapse of systematic
magnitude in the criminal justice system.”

Commonwealth v. Scott, 467 Mass. 336, 542 (2014). This




certificate “entitled” the defendant “to a conclusive
presumption that egregious government misconduct
oécurred in . . . [his] case.” Id. In sum, the
defendant’s guilty pléa was vacated “on the ground that
government misconduct rendered the plea involﬁntary. |

LY Vlg. at 351; see Boykin v. Alabama, 395 U.S. 238
(1969). The Commonwealth never proved beyond a
reasonable doubt that the defendant committed the crime
alleged due to'prosecutorial misconduct.’ As the
conviétion was vacated, the defendant should be
presumed innocent for all purposes.®

I. WHEN A CONVICTION IS REVERSED, THE VICTIM WITNESS
ASSESSMENT TIED TO THAT CONVICTION STANDS VACATED.

Victim Witness Assessment. A victim witness
assessment must be tied to a valid conviction. “The
court shall impose an assessment of $50 against any

r7”

person . . . who 1s convicted of a misdemeanor.

The due process clauses of the Fifth and
Fourteenth Amendments “[protect] the accused against
conviction except upon proof beyond a reasonable doubt
of every fact necessary to constitute the crime with
which he is charged.” In re Winship, 397 U.S. 358, 364
(1970) . :

8

“The fact that the presumption of innocence is
recognized as a presumption of law and is characterized
by civilians as a presumptio juris, demonstrates that
it is evidence in favor of the accused.” Coffin v.
United States, 156 U.S. 432, 460 (1895).

7



G.L. c. 258B, § 8. The criminal docket reflects that
the court tied to the marijuana conviction a $50
assessment, id., for costs associated with victim and
witness assistance, G.L. c. 258B, § 3. (R.A. 3.) The
purbose of “the levy” is to fund the task of “affording
basic and fundamental rights in the criminal Jjustice

system to the victims and witnesses of crimes.”

Commonwealth v. Zawatsky, 41 Mass. App. Ct. 392, 401
(1996){

In Zawatsky, the Appeals Court held that the
victim witness assessment, G.L. c. 258B, § 8, stood

vacated when the underlying conviction supporting the

assessment was reversed upon appeal. Commonwealth v.

Zawatsky, supra. Similarly, when the defendant’s plea

was withdrawn and the nolle prosegui entered, the $50
victim witness assessment was also necessarily vacated.
Therefore, the judge erred in his refusal to refund to

the defendant the victim witness assessment.®

.The motor vehicle offense, G.L. c. 90, § 10
(operation without a license), was placed on file, G.L.
c. 218, § 38, until October 13, 2012. (R.A. 7.) After
the named date, neither party could move for
sentencing. Commonwealth v. Simmons, 448 Mass. 687,
692-699 (2007). The hearing for the return of the
assessment occurred in August 2013. (R.A. 6.) At that
time, the window for sentencing had closed. Therefore,
the judge could not redistribute the victim witness
assessment to the motor vehicle offense. See

8



II. WHEN A GUILTY PLEA IS INVALID AB INITIO DUE TO
EGREGIOUS GOVERNMENTAL MISCONDUCT, EQUITABLE
PRINCIPLES AND FUNDAMENTAL FAIRNESS REQUIRE A
REFUND OF THE PROBATION SUPERVISION FEE AND VICTIM
SERVICES SURCHARGE SO AS TO RETURN THE DEFENDANT
TO THE STATUS QUO ANTE.

Equity. “[E]quitable principles are applied to
return an aggrieved party to the status quo.” Demoulas
v. Demoulas, 428 Mass. 555, 590 (1998); Yorke v.
Taylor, 332 Mass. 368 (1955).% At the hearing,
defense counsel argued: “[I]t’s an equity argument
that the supervision fees were the result of a plea
that the Court determined was in violation of {[the
defendant’s] constitutional rights [Commonwealth v.
Scott, supral].” (T. 3:13-16.) Fairness is the
touchstonevof due proeess. St. Germaine v. Pendergast,
416 Mass. 698, 704 (1993). The Fifth and Fourteenth
Amendments of the United States Constitution, as well
as art. 12 of the Massachusetts Declaration of Rights,
‘prohibit the taking of property without due process of

law. Eqguitable principles and fundamental fairness

Commonwealth v. Zawatsky, supra at 401.

10

“In this Commonwealth one who has been induced to
enter into a contract in reliance upon a false though
innocent representation of a material fact susceptible
of knowledge which was made as of a party’s own
knowledge and was stated as a fact and not as a matter
of opinion is entitled to rescission.” Yorke v.
Taylor, supra at 371 & 374. :

9



require a full restitution of probation fees levied
pursuant to a conviction predicated on a plea that was
ab initio involuntary due to the defendant’s reliance
on a certificate of drug analysis corrupted by the
Commonwealth’s egregious misconduct. For all purposes,
the defendant should be presumed innocent, Coffin v.

United States, supra, because the Commonwealth never

proved the charge, In re Winship, supra. In refusing

to restore the defendant to the status quo ante, the
judge erred.

Probation Fees. Under G.L. c. 276, § 87A, the
“[c]ourt shall assess upon every person placed on
supervised probation . . . a monthly supervision fee

in the amount of $60 per month. . . .” Id. at 1 2.
Further, the “Court shall also assess upon every person
placed on supervised probation . . . a monthly
probatibners' victim services surcharge . . . in the
amount of $5 per month.” Id. at 1 6. The defendant
was ordered to pay $65 per month for the combined
probation supervision fee and victim services
surcharge. (R.A. 2.) 1In total, the defendant paid
$788.83 in probation fees. See supra note 6. (R.A.
16-21.)

Supervision Fee. For the defendant, probation was

10



a punishment. “([R]ecognized goals of probation include

punishment, deterrence, and retribution.” Commonwealth

v. Power, 420 Mass. 410, 415 (1995) (citing United

States v. Tonry, 605 F.2d 144, 148 [5% Cir. 1979].)

“Although conditions of probation signed by defendants
are often referred to as ‘contracts’ . . . the fact
remains that such instruments are not premised upon
mutuality of agreement or obligation.” Commonwealth v.
| MacDonald, 50 Mass. App. Ct. 220, 223 (2000). From the
moment the involuntary plea of guilty entered, the
defendant’é “liberty interest” was placed on a
“éonditional” status and his footsteps dogged by the
specter of incafceration——a set of circumstances
equating punishment. Commonwealth v. Wilcox, 446 Mass.

61, 64-65 (2006)."

“"A probationer has only a conditional liberty
interest. See Commonwealth v. QOlsen, 405 Mass. 491,
493 (1989); G.L. c. 279, § 3. He or she must comply
with ‘such conditions’ as the sentencing judge “deems
proper,” G.L. c. 276, § 87, regularly report to a
probation officer or otherwise submit to court
supervision, see Commonwealth v. Taylor, 428 Mass. 623,
626 (1999), and pay a monthly ‘probation fee,’ G.L. c.
276, § 87A. A breach of a condition of probation
constitutes a violation. Rubera v. Commonwealth, 371
Mass. 177, 180-181 (1976). If the probation officer
receives information tending to show that the defendant
has breached, the officer may ‘surrender’ the
probationer to the court. Commonwealth v. Durling,
[407 Mass. 108, 111 (i990C)]. Inherent in the court’s
power to grant probation is the power to revoke it.

11



A “probationer [does not] have a right to be free
from conditions that severely restrain his freedom of
action. The judge may . . . view probation as a
substitute for imprisonment and formulate conditions
calculated to ensure that the probation department

further the purposes of criminal law.” United States

v. Tonry, supra at 148. As a condition of probation,
the defendant was required to remain drug and alcohol
free, submit'to urine screening, as well as wear a GPS
monitoring device. '(R.A. 2, 3 & 5). The defendant did
not volunteer for sobriety or request a GPS tracking
device. These restrictions on his liberty and the
attendant probation fees were a punishment--the
consequence of a plea which was ab initio invalid due
to the Commonwealth’s misconduct.

Once the underlying conviction was vacated,
equitable principles and fundamental fairness entitled
thé defendant to be restored to the status quo ante.

The judge erred in denying the defendant’s request to

Jake J. v. Commonwealth, 433 Mass. 70, 77-78 (2000).
The judge determines whether a violation has in fact
occurred and, in the court’s discretion, whether the
probationer’s conduct warrants imposition of the
original suspended sentence, Commonwealth v. Holmgren,
421 Mass. 224, 226, 228 {1995); Commonwealth v.
McGovern, 183 Mass. 238, 240-241 (1903), or in the case
of straight probation, the imposition of a sentence.”
Commonwealth v. Wilcox, supra.

12



‘refund the entire $788.83 in probation supervision fees
paid over the course of twelve months.

5480 paid while AWOL. Granted, the “primary goals
of a probationary séntence are rehabilitation‘of the
probationer and protection of the public.”
Commonwealth v. Power, supra af 414. “[Tlhe intent of
§ 87A is to defray the costs associated with the

provision of services to probationers, as an

alternative to imprisonment.” John Doe, Sex Offender

‘Registry Bd. No. 10800 v. Sex Offender Registry Bd.,

459 Mass. 603, 620 (2011). 1In the case at bar, the
defendant received féw, if any, rehabilitative or
supervisory services during his year on probation. For
eight and one-half months between January and August
2012, the defendant was a wanted man with an |
outstanding violation-of-probation warrant for his
arrest. (R.A. 5.) Nevertheless, the defendant paid
$480 in supervision fees for the eight months, thus
subsidizing the general operating costs of the
probation department without receiving any

rehabilitative or supervisory services in return.??

12

Because the defendant derived no benefits or
services from the probation department for eight
months, his fact pattern is distinguished from cases in
other jurisdictions where courts denied the return of

13



Under these circumstances, the probation fee was
administered as a punishment or fine because failﬁre to
pay may have triggered a probation surrendér and
incarceration. Commonwealth v. Wilcox, supra.

“[T]here is a general prohibition against the
imposition of costs as a penalty for a crime.”

Commonwealth v. Zawatsky, supra at 400; Commonwealth v.

Scagliotti, 373 Mass. 626, 629 (1977); G.L. c. 280, § 6
(“[closts shall not be imposed . . . as a penalty for a
crime”). While the defendant was AWOL, the probation

fee accrued and was administered as the cost or penalty

supervision fees predicated upon the state’s quantum
meruit, or unjust enrichment, argument. In People V.
Noel, 134 P.3d 484 (Colo. App. Div.5 2005), the
defendant had successfully completed the probationary
period before her appeal was vacated; thus, the court
held that Noel could not “disgorge any benefit she
derived” from probation so as to place both herself and
the state in the status quo ante. Id at 487. 1In
Brantley v. State, 769 N.E.2d 676 (Ind. Ct. App. 2002),
the court denied a refund of fees paid to a community
corrections center prior to the reversal of a
conviction because the defendant had received
supervisory services and rehabilitative benefit. Id.
at 680. In State v. Walker, 887 P.2d 53 (Idaho Ct.
App. 1994), the court held that the defendant was not
entitled to reimbursement because he had received the
beneficial effect of supervised probation while the
case was on appeal. Id. at 57. In State v. Parker,
872 P. 2d 1041 (Utah Ct. App. 1994) (Davis, J.,
majority opinion on fees), the court denied a motion
for the return of fees paid to a secure, residential
facility because the defendant would have been unjustly
enriched with rehabilitative services received prior to
the reversal of his conviction. Id. at 1049.

14



for a crime because the probation department provided
no rehabilitative or supervisory services to the
defendant. Therefore, the judge érred in not refunding
the $480 fee paid for those eight months.

'Victim Services Surcharge. The “victim services
surcharge,” G.L. c. 276, § 87A, 9 6, is not associated
with any rehabilitative purpose of probation. The
defendant paid $60 towards this surcharge. See supra
note 6. This sﬁrcharge should be treated as analogous
to the victim witness asséssment, G.L. c. 258B, § 8.

Commonwealth v. Zawatsky, supra. When the conviction

was vadated} there existed no nexus for the defendant
to contribute to a fund to support ‘victim services.’
The judge erred when he did not refund the $60
surcharge to the defendant.

III. ASSESSMENTS, FEES AND SURCHARGES TRANSMITTED TO
THE GENERAL FUND ARE RECOVERABLE UPON JUDICIAL

ORDER.

Recovery from the General Fund.. The judge erred

in asSuming that a refund was not possible because the
money collected from the defendant had beén transmitted
to the General Fund. (T. 3: 8-12 [“I don’t know how
you’re going to get yoﬁr probation day (sic) fee back.
It’s in the generai reserve now.”].) The $783.83

applied towards the probation service fee and the

15



victim services surcharge was transmitted to the state
treasurer for deposit into the General Fund. G.L. c.
276, § 87A, ¥ 9. The $50 victim witness assessment was
also deposited into the General Fund. G.L. c. 258B, §
9 (G.L. c. 10, § 49 [Victim and Witness Assistance
Fund], repealed by 2003, c. 26, § 45, effective June
30, 2003, applicable as provided by § 710). In total,
$838.83 of the defendant’s money had been deposited
into the General Fund. See supra note 6.

The judge possessed the authority to order the
clerk to reimburse this sum to the defendant.!® Once
an order to refund issueq, the clerk of the district
court would have submitted a voucher to the Executive
Office of the Trial Court. G.L. c. 29, § 20. That
agency would have then submitted the voucher to the
Office of the Comptroller. G.L. c. 7R, § 3.
Eventually, the money would have been redeposited into
the account of the Quincy District Court for

disbursement to the defendant pursuant to judicial

13

The trial court has the authority to rule on
motions concerning the disposition of fees when a
conviction has been vacated. Commonwealth v. Zawatsky,
supra at 401. Cooper v. Gordon, 389 So.2d 318, 319
(Fla. Dist. Ct. App. 1980) (a district court had
jurisdiction over the defendant’s motion for a refund
of fines, restitution, and probation-cost payment after
a conviction was vacated).

16



order.
CONCLUSION
FOR THE FOREGOING REASONS, the defendant
respectfully requests that this Honorable Court vacate
both the victim witness assessment, probation
supervision fee, as well as victim services surcharge,
and remand the matter to the Quincy District Court for

action consistent with that decision.

Respectfully Submitted,

BBO # 637092
P.0O. Box 6650
J.F.K. Station
Boston, MA 02114
(617) 959 7271
ilsen@msn.com
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# Massachusells Count Systom
Office of Community Corrections

“The Office of Community Corrections {OCC} is the intermediate sanction deparment of the Massachusetts Probation
Service. The nission of the OCC is the establishment of intermediate sanctions which offer a continuum of sanctions and
services for probation, parole, sheriffs and the Department of Correction. This interagency and community coliaboration
supports public sefety. On these pages you will find information about the two major initiativas of the OCC, the Trial Court
Community Service Program (CSP) and the statewide network of Community Comections Centers (CCC), The CSP
develaps community service projects, monitors particigants at project sites, tracks participant work hours, and makes
reports of participant progress to the courts via the prodation department. The CCCs faciliate intensive supervision by
prabation, parole and sherit's depariments through integrated services and sanctions inciuding substance abuse
treatment, educationsl opportunities, job development, fife skills training, drug and alcohol {esting, community servite, day
reporting and efectronic monitoring, For more information see the links below.

Related Links

Overview of the Office of Community Corrections

$ Ws of Enhanced Supenvision for Probation Officers #3:
Community Carrection Centers

Triat Court Community Service Program

Community Servica Program Offices

Office of Communily Corrections Newsietter - (n the Center
OCC Utilization Statistical Reports

Community. Corrections Contad! Info

.

Did you find the Information you were looking for on this page? *

- O Yes
O No

l Send Feedback [
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Offica of the Commissioner of
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Massachusetts Probation
Service

Fiela Services Division {FSD)
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Electronic Monitoring Program

Key Resources
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Office of the Commissioner of
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Electronic Monitoring Program

The Official Wabsile 'of the Massachusetls Judicld! Branch

Massachusetts Court System

# Massachusatts Count Sysiam > Court Informaticn »  Office of the Commissioner of Probation > Electronic Monitoring Program
Electronic Monitoring Program

What Is the Electroni¢c Monitoring Program?

The Massachusetts Probation Service's Electronic Monioring Program was first established in April 2001 as an altemstive
to Incarceration and to provide structure, control, and accountability of probationers who were sentenced 1o house arrest by
ajudge, The Program alsa provides an extra fayer of supervision with the goal of enhancing public safety in the community:

The Probation Officet is respansibie for the supervision of their assigned probatianers who are placed on the
Massachusetts Probation Service Electronic Monitoring Program,

There are two types of electranic bracelets: the Radio Frequency Bracelet, which is used as a form of house ames!. and the
GPS Bracelet, used to track an offender's wheréabouts in real time.

Haw GPS Monltoring Bracolot Works:

The GPS consists of 24 satellites orbiting the earth, It determines the location of offenders wearing the receiver 24 hours &
day, seven days a weaek, :

If an offender eniers an area where they have been restricied from, an alert will go oﬂ‘, A Prabation employee will contacl
the offender on a specialized GPS cell to determine why they entered and to instruct them to leave,

How the Radlo Fraquency Bracelot Works:

if an affender on the Radio Frequency bracelet leaves his or her home at a lime not authorized by a judge, an alert
(auditory or visual) indicates that the prebationer is out of range. The ELMO Command Center then responds immediately.
Whan an RF bracelet is tampered with {banged, removed or hit}, a sensor indicates a violation and probation is alerted. If
the Probationer has absconded, 8 warrant is issued for their arrest.

Efectronic Monitoring Program Operations:

The Efectronic Monitoring Program headguarters and daily operations are managed by the Programs Division of the
Massachuselts Probation Service. The program's central office is located in Clinton and is open 24 hours a day, seven
days a week, 365 days a year. The Electranic Monitoring Program is staffed by a team of Probation empioyees. Probation
Officers at various courts throughout the Commonwealth are responsible for hooking up the electronic bracelet on the
probationer. .

In the event an offender.tampers with their bracelet or absconds, the monitoring center natifies the court and Chief
Probation Officer. An arrest warrant is then issued for the offender. This warrant protocol is appticable for both systems,
There are 479 offenders on the Radio Frequency bracelet and 2,391 offenders actively being tracked by GPS system for &
cormbined tolat of 2,870 offénders stalewide on a dally basls. .

Monitoring Center

Main Number: 978-385-2870
Toll-Free: 866-480-1166

‘Hours of Operation: 24 hours a day. 7 days a week, 365 days a year.

Did you find the information you were looking for on this page? *

O Yes
O No

Send Feedback
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Result #1: General Laws of Massachusetts - G.L.c. 7A, § 3. Examination of accounts and demands; overdue d... Page 1 of 2

G.L.c. 7A, § 3. Examination of accounts and demands;
overdue debts; certificates of amounts due

Section 3. The comptroller shall examine all accounts and
demands against the commonwealth excepting those for the
salaries of the governor and the justices of the supreme
judicial court, for the payrolls of the executive council
and members of the general court, and those due on account
of the grincipal or interest of a gublic debt. The
comptroller mag require paper or electronic affidavits that
articles have been furnished, services rendered and
obligations incurred, as claimed. Such paper or electronic
affidavit for any office, department, commission and
institution shall be made by the person authorized to incur
such obligation. The comptroller shall make a certificate
estimating the amount due and allowed on each account or
demand and shall subsequently make available a report of the
amounts and accounts so examined, the name of the person to
whom such amount is payable and the account to which it is
chargeable. The comptroller shall keep copies of and
transmit all such certificates to the governor, who, with
the advice and consent of the council, may issue his warrant
Eo the state treasurer for the amount therein specified as

ue.

This authoritz shall pertain to all accounts and funds of
the commonwealth unless specifically exempted by general or
special law.

The comptroller may exclude from such certificate anx amount
otherwise due to any person owing an overdue debt to the
commonwealth or anK agency of the commonwealth; provided,
however, that the head of such agency has filed with the
comgtroller a paper or electronic affidavit specifKing that
such debt exists, the amount due and the name of the debtor.
Any such debt may be charged by the comptroller -against any
amount otherwise due from the commonwealth to such debtor,
subject to regulations promulgated by the comptroller. Such
regulations shall include, but not be limited to, the
following requirements:

(1) that said agency issue 4 written notices to the debtor
over a 120 day period prior to requesting exclusion of such
overdue amounts from such certificate;

(2) that such notices advise the debtor of the debtor's
right to a hearing before said agency, and;

(3{ that, unless otherwise provided by law, said agency
shall hold a hearing under chapter 30A upon timely written
application of the debtor. :

Said regulations may authorize the comptroller to waive
requirements at the request of an agency head provided that
all waivers shall be in writing and state the reasons for
such waivers.

The comptroller shall not include on such certificate an
amount for any account for which an appropriation is :
required under section 6 of chapter 29 if no such
appropriation or no allotment has been made or if the amount
of such appropriation and allotment for the current fiscal
year is insufficient to meet the amount of the demand. The
comptroller is prohibited from making or authorizing any
spending authority to make a journal entry, so-called,
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Result #1: General Laws of Massachusetts - G.L.c. 7A, § 3. Examination of accounts and demands; overdue d... Page 2 of 2

between accounts if the account ultimately to be charged had
insufficient monies to support the entry at the time the
amount being entered was expended, unless prior notification
of the intent to make such a journal entry, indentifying the
accounts involved and the amount of the entry, is sent to
the house and senate committees on ways and means. The
comptroller is further prohibited from certifying any
amounts for payment in the event that there is an interim
period at the beginning of a fiscal year prior to the final
passage of the fiscal year appropriation act or any interim
appropriation act, subject to the condition that any amounts
otherwise authorized by law to be paid during such interim
period may be so certified by the comptroller.

[Amended by Laws 2012, c. 165, sec. 72, effective
January 1, 2013]
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Result #3: General Laws of Massachusetts - G.L.c. 29, § 20. Authorization of payments Page 1 of |

G.L.c. 29, § 20. Authorization of payments

Section 20. No account or demand requiring the certificate
of the comptroller or warrant of the governor shall be paid
from an agpro riation unless it has been authorized and
approved by the head of the department, office, commission
or institution for which it was contracted; nor shall any
appropriation be used for expenses, except gratuities and
special allowances by the general court, unless properly
approved vouchers therefor have been filed with the
comptroller. No such voucher shall be submitted by such head
nor shall any such approval be given by such head unless
sufficient funds are allotted for such purposes at the time
the voucher is submitted or the approval is given.

[Recodified by Laws 2012, c.165, sec. 112, effective
January 1, 2013.]
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Result #1: General Laws of Massachusetts - G.L.c. 258B, § 3. Rights afforded victims, witnesses or family me... Page 1 of 4 '

G6.L.c. 2588, § 3. Rights afforded victims, witnesses or
family members

Section 3. To provide victims a meaningful role in the
criminal justice system, victims and witnesses of crime, or
in the event the victim is deceased, the family members of
the victim, shall be afforded the following basic and
fundamental rights, to the greatest extent possible and
subject to appropriation and to available resources, with
priority for services to be provided to victims of crimes
against the person and crimes where physical injury to a
person results:

(a) for victims, to be informed by the prosecutor about the
victim's rights in the criminal process, including but not
limited to the rights provided under this chapter. At the
beginning of the criminal justice process, the prosecutor
shall provide an explanation to the victim of how a case
progresses through the criminal justice system, what the
victim's role is in the process, what the system may expect
from the victim, why the system requires this, and, if the
victim requests, the prosecutor shall periodically apprise
the victim of significant developments in the case;

(b) for victims and family members, to be present at all
court proceedings related to the offense committed against
the victim, unless the victim or family member is to testify
and the court determines that the person's testimony would
be materiallx affected by hearing other testimony at trial
and orders the person to be excluded from the courtroom
during certain other testimony;

(c) for victims and witnesses, to be notified by the
prosecutor, in a timely manner, when a court proceedin? to
which they have been summoned will not go on as scheduled,
provided that such changes are known in advance. In order to
notifz victims and witnesses, a form shall be provided to
them by the prosecutor for the purpose of maintaining a
current telephone number and address. The victim or witness
.shall thereafter maintain with the prosecutor a current
telephone number and address;

d) for victims and witnesses, to be provided with
information by the prosecutor as to the level of
rotection available and to receive ﬁrotection from the
ocal law enforcement agencies from harm and threats of harm
arising out of their cooperation with law enforcement and
prosecution efforts;

(e) for victims, to be informed by the prosecutor of
financial assistance and other social services available to
victims, including information relative to applying for such
assistance or services;

(f) for victims and witnesses, to a prompt disposition of
the case in which they are involved as a victim or a
witness; :

(g) for victims, to confer with the ﬁrosecutor before the
commencement of the trial, before any hearing on motions by
the defense to obtain psychiatric or other confidential
records, and before the filing of a nolle prosequi or other
act by the commonwealth terminating the prosecution or
before the submission of the commonwealth's proposed
sentence recommendation to the court. The prosecutor shall

http://www.loislaw.com/pns/docview.htp?query=%28 Q,:I" -meaningful+role%29&pagename=Massachus... 4/27/2015
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Result #1: General Laws of Massachusetts - G.L.c. 258B, § 3. Rights afforded victims, witnesses or family me... Page 2 of 4

inform the court of the victim's position, if known,
regarding the prosecutor's. sentence recommendation, The
right of the victim to confer with the prosecutor does not
include the authority to direct the prosecution of the case;

(h) for victims and witnesses, to be informed of the right
to request confidentiality in the criminal justice system.
Upon the court's approval of such request, no law
enforcement agency, prosecutor, defense counsel, or parole,
probation or corrections official may disclose or state in
open court, except among themselves, the residential
address, telephone number, or Elace of employment or school
of the victim, a victim's family member, or a witness,
except as otherwise ordered by the court. The court may
enter such other orders or conditions to maintain limited
disclosure of the information as it deems appropriate to
protect the privacy and safety of victims, victims' family
members and witnesses;

(1) for victims, family members and witnesses.to be
provided, by the court as provided in section 17 of
chapter 211B, with a secure waiting area or room which is
separate from the waiting area of the defendant or the
defendant's family, friends, attorneys or witnesses and
separate from the district attorney's office; provided,
however, that the court shall designate a waiting area at
each courthouse; and provided further, that designation of
those areas shall be made in accordance with the .
implementation plan developed by the task force.

(j) for victims and witnesses, to be informed by the court
and the prosecutor of procedures to be followed in order to
apply for and receive any witness fee to which they are
entitled;

(k) for victims and witnesses, to be provided, where
‘appropriate, with employer and creditor intercession
services by the prosecutor tc seek employer cooperation in
minimizing employees' loss of pay and other benefits
resulting from their participation in the criminal justice
process, and to seek consideration from creditors if the
victim is unable, temporarily, to continue payments;

: (1) for victims or witnesses who have received a
subpoena to testify, to be free from discharge or penalty or
threat of discharge or penalty by his.emgloyer by reason of
his attendance as a witness at a criminal proceeding. A
victim or witness who notifies his employer of his subpoena
to appear as a witness prior to his attendance, shall not on
account of his absence from employment by reason of such
witness service be subject to discharge or penalty by his
employer. Any employer or agent of sald employer who
discharges or disciplines or continues to threaten to
discharge or discipline a victim or witness because that
victim or witness is subpoenaed to attend court for the
purpose of giving testimony may be subject to the sanctions
stated in section fourteen A of chapter two hundred and
sixty-eight;

(m) for victims and witnesses, to be informed of the right
. to submit to or decline an interview by defense counsel or
anyone acting on the defendant's behalf, except when
responding to lawful process, and, if the victim or witness
decides to submit to an interview, the right to impose
reasonable conditions on the conduct of the interview;

2%
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Result #1: General Laws of Massachusetts - G.L.c. 2588, § 3. Rights afforded victims, witnesses or family me... Page 3 of 4

(n) for victims, to confer with the probation officer prior
to the filing of the full presentence report. If the victim
is not available or declines to confer, the probation
officer shall record that information in the report. If the
probation officer is not able to confer with the victim or
the victim declines to confer, the probation officer shall
note in the full presentence report the reason why the
probation officer did not make contact with the victim;

(o) for victims, to request that restitution be an element
of the final disposition of a case and to obtain assistance
from the prosecutor in the documentation of the victim's
losses. If restitution is ordered as part of a case
disposition, the victim has the right.to receive from the
probation department a copy of the schedule of restitution
payments and the name and telephone number of the probation
officer or other official who is responsible for supervising
the defendant's payments. If the offender seeks to modify
the restitution order, the offender's supervising probation
officer shall provide notice to the victim and the victim
shall have the right to be heard at any hearing relative to
the proposed modification.

(p) for victims, to be heard through an oral and written
victim impact statement at sentencing or the disposition of
the case against the defendant about the effects of the
crime on the victim and as to a recommended sentence,
pursuant to section four B of chapter two hundred and
seventy-nine, and to be heard at any other time deemed
appropriate by the court. The victim also has a right to
submit the victim impact statement to the parole board for
inclusion in its records regarding the perpetrator of the
crime;

(q) for victims, to be informed by the prosecutor of the
final disposition of the case, including, where applicable,
an explanation of the type of sentence imposed by the court
and a copy of the court order setting forth the conditions
of probation or other supervised or unsupervised release
within thirty days of establishing the conditions, with the
name and teleﬁhone number of the probation officer, if any,
assigned to the defendant;

(r) for victims, to have any personal property that was
stolen or taken for evidentiary purgoses, except contraband,
property subject to evidentiary analysis, and property the
ownership of which is disputed, returned.bz.the court, the
prosecutor or law enforcement agencies within ten days of
its taking or recovery if it is not needed for law
enforcement or prosecution purposes or as expeditiously as
possible when said property is no longer needed for law
enforcement or prosecution purposes;

#s) for victims, to be informed by the parole board of
information regarding the defendant's parole eligibility and
status in the criminal justice system; :

(t) for victims, to be informed in advance by the
appropriate custodial authority whenever the defendant
receives a temporary, provisional or final release from
custody, whenever a defendant is moved from a secure
facility to a less-secure facilitx, and whenever the
defendant escapes from custody. The victim shall be informed
by the prosecutor about notification rights and the

http://www.loislaw.com/pns/docview.htp?query=% aq -a+meaningful+role%29&pagename=Massachus... 4/27/2015



Result #1: General Laws of Massachusetts - G.L.c. 258B, § 3. Rights afforded victims, witnesses or family me...

certification process required to access the criminal
offender record information files. Persons requesting such
notice must provide the appropriate authority with current
information as to their address and telephone number;

(u) for victims, to be informed that the victim may have a
right to pursue a civil action for damages relating to the
crime, regardless of whether the court has ordered the
defendant to make restitution to the victim,

(v) for one family member of a victim of a homicide, which
the matter before the court is related, to possess in the
courtroom a photograph, that is not of itself of an
inflammatory nature, of the deceased victim that is not
larger than eight by ten inches; provided, however, that at
no time may the photograph be exposed or in anyway displayed
in the presence of any member of the jury, or the jury pool
from which a jury is to be selected in a particular matter;
provided, further, that nothing in this section shall
preclude the admission into evidence of a photograph that
the court deems relevant and material.

(w) Where the victim or witness is an employee of the
department of youth services, no law enforcement agency,
prosecutor, defense counsel or parole, probation or
corrections official shall disclose or state the residential
address, telephone number or place of employment or school
of the victim, a victim's family member or a witness, except
as otherwise ordered by the court. The court may enter suc
other orders or conditions to maintain limited disclosure of
the information as it deems appropriate to protect the
privacy and safety of victims, victims' family members and
witnesses.

There shall be conspicuously posted in all courthouses and
police stations a summary of the rights afforded under this
section, The victim and witness assistance board, pursuant
to section 4, shall devise and provide posters to satisfy
this requirement to court officials and police station
personnel, and, upon request and at the discretion of the
office and board, to any other institution or organization
to post and maintain in space accessible to the general
public. The board shall develop such ﬁosters in a variety of
languages as determined by the Massachusetts office for
victim assistance. Upon request, the board will respond, to
the extent possible, to any requests for additional language
translations of such posters.

[Amended by 2010, 131, sec. 99 efective July 1, 2010;

Amended by Laws 2012, c.139, sec. 138, effective
July 1, 2012.]
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General Laws of Massachusetts - G.L.c. 258B, § 8. Assessments imposed by court Page 1 of 2

6.L.c. 258B, § 8. Assessments imposed by court

Section 8. The court shall impose an assessment of no less
than $9@ against any ﬁerson who has attained the age of
seventeen years and who is convicted of a felony or against
whom a finding of sufficient facts for a conviction is made
on a complaint charging a felony. The court shall impose an
assessment of $50 against any person who has attained the
age of seventeen and who is convicted of a misdemeanor or
against whom a finding of sufficient facts for a conviction
is made on a complaint charging a misdemeanor. The court
shall impose an assessment of $45 against any person who has
attained the age of fourteenwxears and who is adjudicated a
delinquent child or against whom a finding of sufficient
facts for a finding of delinquency is made. The court shall
impose an additional domestic violence prevention and victim
assistance assessment of $50 for: (i) any violation of an

- order issued pursuant to sections 18 or 34B of chapter
208, section 32 of chapter 209, sections3, 4 or 5 of
chapter 209A or section 15 or 20 of chaﬁter 209C; (ii) a
conviction or adjudication for an act which would constitute
abuse, as defined in section 1 of chapter 209A; or (iii) a
violation of section 13M or 15D of chagterAzss, which shall
be deposited in the Domestic and Sexual violence Prevention
and Victim Assistance Fund, established in section 20 of
chapter 17. The court, including the clerk-magistrate, or
the registrar of motor vehicles shall impose an assessment
of $45 against any violator who fails to pay the scheduled
civil assessment for a civil motor vehicle infraction or to
request a noncriminal hearing within the twenty day period
provided for in subsection (A) of section three of
chapter ninetx C, except where the person is required by law
to exercise the right to pay before a justice. When multiple
civil motor vehicle infractions arising from a single
incident are charged, the total assessment shall not exceed
$75; provided, however, that the total assessment against a
person who has not attained seventeen years shall not exceed
thirty dollars. In the discretion of the court or the clerk
magistrate in the case of a civil motor vehicle infraction
that has not been heard by or brought before a justice, a
civil motor vehicle assessment imposed pursuant to this
section which would cause the person against whom the -
assessment is imposed severe financial hardship, may be
reduced or waived. If it is determined by a written finding
of fact that an assessment, other than for a civil motor
vehicle infraction imposed by this section would impose a
severe financial hardship upon the person against whom the
assessment is imposed, the court may waive the fee or
structure a payment plan in order to ensure compliance with
payment; provided, however, that the court may order a
person required to pay a domestic violence prevention and
victim assistance assessment to complete at least 8 hours of
community service in order to satisfy such assessment, if a
structured payment would continue to impose a severe
financial hardship. Such a finding shall be made
independently of a finding of indigency for purposes of
appointing counsel, If the person 1s sentenced to a
correctional facility in the commonwealth and the assessment
has not been paid, the court shall note the assessment on
the mittimus.

All such assessments made shall be collected bg the court or
by the registrar, as the case may be, and shall be
transmitted monthly to the state treasurer. If the person
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General Laws of Massachusetts - G.L.c. 258B, § 8. Assessments imposed by court Page 2 of 2

convicted is sentenced to a correctional facilitx in the
commonwealth, the superintendent or sheriff of the facility
shall deduct any part or all of the monies earned or
received by any inmate and held by the correctional
facility, to satisfy the victim and witness assessment, and
shall transmit such monies to the court monthly. The
.assessment from any conviction or adjudication of
delinguency which is subsequently overturned on appeal shall
be refunded by the court to the person whose conviction or
adjudication of delinquency is overturned. Said court shall
deduct such funds from the assessments transmitted to the
state treasurer. Assessments pursuant to this section shall
be in addition to any other fines or restitution imposed in
any disposition,

when a determination of the order of priority for payments
required of a defendant must be made by the court or other
¢riminal justice system personnel required to assess and
collect such fines, assessments or other payments, the
victim and witness assessment and the domestic violence
prevention and victim assistance assessment mandated by this
section shall be the defendant's first obligation,

[Amended by 2002, 184, secs. 125 - 128 effective July 1, 2002;
Amended by Laws 2014, c. 260, secs. 20 to 22, effective
August 8, 2014.]
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g,L.c. 2588, § 9. Deposit of assessments; victim and witness assistance
und,

Section 9. Any assessment imposed pursuant to section eight shall be
deposited in the Victim and Witness Assistance Fund, established by
section forty-nine of chapter ten. In addition, the board may also apply
for and accept on behalf of the commonwealth any private grants, beguests,
gifts or contributions to further aid in financing programs or policies
of the division. Such funds shall be received by the state treasurer on
behalf of the commonwealth and deposited into said fund; provided, that
said board shall submit to the house and senate committees on ways and

- means, as necessary, a report detailing all such amounts as deposited
into said fund. All monies deposited into said fund that are unexpended
at the end of the year shall not revert to the General Fund. The proceeds
of the fund shall be made available, subject to appropriation, to the
district attorney victim and witness programs, to the attorney general
and the parole board for programs serving crime victims and witnesses.

33
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General Laws of Massachusetts

General Laws of Massachusetts
EI PART IV CRIMES, PUNISHMENTS AND PROCEEDINGS IN CRIMINAL CASES
G TITLE #§ PROCEEDINGS IN CRIMINAL CASES

£ CHAPTER 276 SEARCH WARRANTS, REWARDS, FUGITNES FROM JUSTICE, ARREST,
EXAMINATION, COMMITMENT AND BAIL. PROBATION OFFICERS AND BOARD OF PROBATION

CJ PROBATION OFFICERS.

G.L.c. 276, § 87A. Conditions of probation; probation fees

Section 87A. The conditions of probation imposed by a court
upon a person pursuant to section eighty-seven of this
chapter, section fifty-eight of chapter one hundred and
nineteen or section one or section one A of chapter two
hundred and seventy-nine, may include, but shall not be
limited to, participation by said person in specified
rehabilitative programs or performance by said person of
specified community service work for a stated period of
time. If the court requires as a condition of Rrobation that
the defendant reside in alcohol and drug free housing within
the commonwealth, the judge issuing the order shall require
the probation officer to refer the defendant only to alcohol
and drug free housing certified under section 18A of
chapter 17 and the probation officer shall require the
defendant to reside in such certified housing in order to
satisfy such condition. If accredited alcohol and drug free
housing is not available, the judge issuing the order may
permit the probation officer to refer the person placed on
supervised probation to alcohol and substance free housing
that is available and that, in the judge's discretion,
appropriately supports the recovery goals of the person. If
the court imposes as a condition of probation that the
person reside in alcohol and drug free housing in another
state, the judge issuing the order may permit the probation
officer to refer the person to alcohol and drug free housing
that, in the judge's discretion, appropriately supports the
recovery goals of the person. :

The court shall assess upon ever{ person placed on
supervised probation, including all persons placed on
probation for offenses under section 24 of chapter 90, a
monthly probation supervision fee, hereinafter referred to
as "probation fee”, in the amount of $60 per month. Said
person shall pay said probation fee once each month during
such time as said person remains on supervised probation.
The court shall assess upon every person placed on .
administrative supervised probation a monthly administrative
Probation supervision fee, hereinafter referred to as
'administrative probation fee", in the amount of $45 per
.month. Said ﬁerson shall pay said administrative probation
fee once each month during such time as said person remains

- on administrative supervised probation. Notwithstanding the
foregoing, said fees shall not be assessed upon any person
accused or convicted of a violation of section 1 or 15 of
chapter 273, where compliance with an order of support for a
spouse or minor child is a condition of probation.

The court may not waive payment of either or both of said
fees unless it determines after a hearing and upon written
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finding that such payment would constitute an undue hardship
on said person or his family due to limited income,
employment status or any other factor. Following the hearing
and upon such written finding that either or both of said
fees would cause such undue hardship then: (1) in lieu of
payment of said probation fee the court shall require said
person to perform unpaid community work service at a public
or nonprofit agency or facility, as approved and monitored
by the probation department, for not less than one day per
month and #2) in lieu of paiment of said administrative
probation fee the court shall require said person to perform
unpaid community work service at a public or nonprofit
agency or facility, as approved and monitored by the
probation department, for not less than four hours per
month. Such waiver shall be in effect only during the period
of time that said person is unable to pay his monthly
probation fee.

The court may waive payment of either or both of said fees
in whole or in part if said person is assessed payment of
restitution. In such cases, said fees may be waived only to
the extent and during the period that restitution is paid in
an amount equivalent to said fee.

Said probation fee shall be collected by the several
probation offices of the trial court and transmitted to the
state treasurer for deposit into the General Fund. The state
treasurer shall account for all such fees received and
report said fees annually, itemized by court division, to
the house and senate committees on ways and means.

The court shall also assess upon every person placed on
supervised probation, including all persons Rlaced on
probation for offenses under section 24 of chapter 90, a
monthly probationers' victim services surcharge, hereinafter
referred to as "victim services surcharge”, in the amount of
$5 per month. Said person shall pay said victim services
surcharge once each month during such time as said person
remains on supervised probation. The court shall assess upon
everz person placed on administrative supervised probation a
monthly administrative probationer's victim services
surcharge, hereinafter referred to as "administrative victim
services surcharge" in the amount of $5 per month.

Said person shall pay said administrative victim services
surcharge once each month during such time as said person
remains on administrative supervised probation.
Notwithstanding the foregoing, said fees shall not be
assessed upon any person accused or convicted of a violation
of section 1 or 15 of chapter 273, where compliance with an
order of support for a spouse or minor child is a condition

of probation.

The court may not waive payment of either or both of said
fees unless it has determined, after a hearing and upon
written finding, that such payment would constitute an undue
hardship on said person or his family due to limited income,
employment status or an% other factor. Such waiver shall be
in effect only during the period of time that said person is
unable to pay his monthly probation fee. :

Said probation fee shall be collected by the several
probation offices of the trial court and shall be ,
transmitted to the state treasurer for deposit into the
General Fund of the commonwealth. The state treasurer shall
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account for all such fees received and report said fees
annually, itemized by court division, to the house and
senate committees on ways and means.

[Amended by 2002, 300, sec. 13 effective August 30, 2002; amended by
2003, 26, sec. 510 effective Julg 1, 2003; amended by 2009, 27, sec. 99
effective July 1, 2009; Amended by

Laws 2014, c. 165, sec. 179, effective July 1, 2014.]

Copyright © 2014 CCH Incorporated or its affiliates
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6.L.c. 280, § 6. Costs as penalty for crime; expenses of prosecution.

Section 6. Costs shall not be imposed bz a justice as a penalty for a
crime. A iustice may, as a condition of the dismissal or placing on file
of a complaint or indictment, or as a term of probation, order the
defendant to pay the reasonable and actual expenses of the prosecution.
A justice may impose reasonable costs as a result of a default by a
criminal defendant that was intentional or negligent and without good

cause.
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G.L.c. 280, § 6B. Criminal assessments

Section 6B. The court shall impose an assessment of not
less than thirty-five dollars nor more than one hundred
dollars against any person who has attained the age
of 18 years and who is convicted of a misdemeanor or against
whom a finding of sufficient facts for a conviction is made
on a complaint charging a misdemeanor under
sections thirty-two C, thirty-two D, and thirty-two G and
thirty-five of chapter ninety-four C. The court shall impose
an assessment of not less than one hundred and fifty dollars
nor more than five hundred dollars against any person who is
convicted of a felony or against whom a finding of sufficient
facts for a conviction is made on a complaint charging a
felony under sections thirty-two, thirty-two A, thirty-two B,
thirty-two E, thirty-two F and thirty-four of
chapter ninety-four C. When multiple criminal offenses
arising from a single incident are charged, the total
assessment shall not exceed five hundred dollars. In the
discretion of the court, any assessment imposed pursuant to
this section which would cause the person against whom the
as§es§ment is made an undue hardship may be reduced or
waived,

All such assessments made shall be collected by the court
and shall be transmitted monthly to the state treasurer. The
assessment from any conviction which is subsequently .
overturned on appeal shall be refunded by the court to the
person whose conviction is overturned. Said court shall
deduct such funds from the assessments transmitted to the
state treasurer. Assessments pursuant to this section shall
be in addition to any other fines or restitution imposed in
any disposition. :

[Amended by Laws 2013, c.84, sec. 33, effective
September 18, 2013.]
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G.L.c. 280, § 6C. Assessment proceeds.

Section 6C. Any assessment imposed pursuant to section six B shall be
deposited in the Drug Analysis Fund established by.section fifty-one of
chapter ten. The proceeds of the fund shall be made available, subject to
appropriation, to the department of public health for services provided to
analyse samples used in the prosecution of controlled substances.
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CRIMINAL COMPLAINT DOCKET NUMBER Nno.oFcouNts 1 Trial Court of Massachusetts | }‘% s
ORIGINAL 4056CR006033 [ District Court Dapﬂnment X j
DEFENDANT NAME 8 ADDRESS : COURT NAME & ADDRESS
Pierce A Martin Quincy District Court
45 West Park Strest One Dennis Ryan Pkwy
#5 . : Quincy, MA 02169
DEFENDANT DOB COMPLAINT ISSUED | DATEOFOFFENSE | ARREST DATE
10/15/1981 10/19/2010 10/18/2010 10/18/2010
OFFENSE CITY / TOWN OFFENSE ADDRESS ‘ NEXT EVENT DATE & TIME
Quincy 935 Southem Artery 10/19/2010 9:00 AM
POLICE DEPARTMENT POLICE INCIDENT NUMBER EXT SCHEDULED
Quincy PD 10056093 Arraignment
0BTN ' " ROOM/ SESSION
TQUI100180801 Aralgnment Session

The undersigned complainant, on behalf of the Commoenwealth, on oath complains that on the date(s) indicated below the
defendant committed the offensa(s) listed below and on any attached pages.

COUNT  CODE DESCRIPTION MW{ Cl4a0 D 0«1‘6
1 84C132C/HD DRUG, POSSESS mm CLASS D, SUBS
On 10/18/2010, not being authorized by law, did knwﬂngly or intentionally possess with intent to manufacturs, distribute or dispense a controlied substance in

Class D of G.L. ¢.94C, §31, to wit: Marijuana, the dsfendant having proviously been convicted of a similar offense, or an offanse of enother jurisdiction which is
the same as or necessariy includes the elements of such offense, in viofation of G.L. ¢.84C, §32C{b).

PENALTY: imprisonmant not less than 1 year, not more than 2% yaears; or not less than $1000, not more than $10,000; or both; G.L. ¢.280, §68: plus Drug
Analysis Fee of not lass than $35, not mora than $100, with maximum fee of $500 for muifiple offensas from single Incident,

2 94C/32J DRUG VIOLATION NEAR SCHOOL/PARK ¢94C §32J

On 10/18/2010 did, as charged in the accompanying count(s), violate the provisions of G.L. ¢.94C, §§32, 32A, 328, 326. 320, 32E, 32F or 32! while in or on,
-or within 1000 feet of the reai property comprising a public or private accreditad preschool, accredited headstart faciitly, or alementary, vocationa) or secondary
school, or within 100 feet of a public park or playground, in viclation of G.L. c.84C, §32J,

(ADDITIONAL PENALTY FROM AND AFTER SENTENCE FOR VIOLATION OF §32, 32A, 32B, 32C, 32D, 32E, 32F or 32I: state prisan not fess than 2 1/2
years, not more than 15 years; or Jall or houss of comrection not leas than a mandatory ninimum of 2 years, not more than 2 1/2 years; and aptiana! fine not
less than $1000, not more than $10,000, §32H: may not be filed or continued without a finding; no reduction or suspansion of sentence untit 2 years served.
District Court has finaf jurisdiction under G.L. ¢.218, §28.)

3 80/10/A UNLICENSED OPERATION OF MV ¢80 §10

40201(;{1812010. not being duly licensed or otheiwise excepted by law, did operate a motor vehicie on a way, as defined in G.L. .80, §1, in viotation of G.L.
¢.80, §10.

(PENALTY from §20: not lass than $100, not mare than $1000.)

DATE

it

Notice to Dafendant: 42 U.S.C. § 379699-4{9} mqulms this notice: If you are convicted of & misdemeanor crime of domestic violence you
may be prohibited permanently from purchasing and/or possessing a firearm and/or smmunition pursuant to 18 U.S.C. § 922 (g} (8} and
other applicable related Federal, State, or focal laws. A 1




CRIMINAL DOCKET DOCKET NUMBER NO. OF COUNTS | Trial Court of Massachusetfs N
1056CRO06033 5 District Court Department @
DEFENDANT NAME AND ADDRESS 008 "GENDER | COURT NAME & ADDRESS
Pierce A Martin 10/45/1981 Male OQI-ilﬂg Di;i!‘{:;:o"@ku‘lw
BATE COMPLANT ISSUED ] o . onis yan
45 West P;ark Street ATE C ISSUED Quincy, MA 02169
45 10/19/2010
Brockion, MA 02301 PREC! N DATE INTERPRETER
107182010
L"‘ﬁ?Eﬂ'_‘nnsr FIVE OFFENSE GOUNTS ) -

COUNT  CODE QFFENSE DESCRIPTION QFFENSE DATE
1 84C/32C/D DRUG, POSSESS TO DISTRIB CLASS D, SUBSQ. c84C §32C(b) 10/18/2010
2 94C132 DRUG VIOLATION NEAR SCHOOL/PARK c34C §32J 101182010
3 S0/10/A UNLICENSED OPERATION OF MV ¢80 §10 10/18/2010
4 STOP/YIELD, FAIL TO * c89 §9 10/16/2010
5 SEAT BELT, F4||.WEAR *c00 §13A , 101812010

OFFENSE CITV) ["POLICE DEPARTMENT
o C &W [ Qi Quincy PD
DATE & JUDGE oocps'r ENTRY DATE & JUDGE FEES IMPOSED
A Q| O atomey appointed (SIC R. 2:10) 07/ Counse! Fee (271D § 2A%2) [ WAIVED
’\c\}( [ Attydenled & Defl Advised per 214 D §2A ‘/ . ?‘(D $ [
0 Watver of Counsel found after colloguy gwmuwﬁrwumnmmgz) O WAVED
/ A—
@FfR QO Bal Dataull Warrant Foe (276 § 3071) ] WAIVED
Terms of rolaase sat: {7 Ses Docket for special condiion .
{1 Held (276 §88A) csmm Warrant Arrest Fee (276 § 30912) [ wAIVED
ctarit of bat rovocation 278 §58) Probation Feo @I85 B1A) 3 WAIVED
Arraignod and advisod: £ Rightto bal to review (276 §58) /0 D
[ Right to drug exam (111E § 10) Ball Order Forfoited
Advised of right to Jury [ waliver of jury found after colloquy 1
trtad {0 Does not walve

‘Advisad of tria! rights as pro se (Oist. CL Supp.R4)

.!M

Advised of right of appeai to Appeals CL (M.R. Ciim P.R. 28) ‘ p
. 7 Wuﬁﬁ-%\ézﬁﬂ
[T\ N0. | SCHEDULED DATE EVENT ,_{ RESULT
\'1 10/19/2010 Araignment £ Heid [ Not Held but Event Resoived  [J Contd
4 []2-204 Q O Hed [ NotHed bt EventRescves [ Contd l
[} 31” 5"‘4& [ R [0 Not Held but Event Resalved ncmg‘(n\{
EUNEN (5 {3 Held uniu@mmw Dcont'd/ . N
5 7 C (] Held (]'Not Heid bt Event Ressived  {1] Contd/ (czd
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0 Jury Trial /
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[} Request of Qwuvgm %\MMM&WMGMN.
{3 Reguest of Defendant ndant placed cn probation urtl: ém
. % O Rigk/MNeaed or OUI d 4: ion
0 Ot m'wf (I Defondant paced on prejs
O Flied with Defendant's consent 0o be dsmissed
£ Nolle Prosequi
O3 Decriminalized {277 §70 C)
FINDING . FINAL DISPOSITION
ultty 0 Not Guiity O Oismissed on recommendation of Probation Dept.
s ey B Tt ot ot
O Probable Causa £ No Probable Cause
coun;r DRUG VIOLATION NEAR SCHOOL/PARK ¢94C §32J 7;572"5075 W
- |/ 1Gm
[GISPOSITION METHOD IroeassessMeNt | surFing §24D FEE VICTIMS ASMY
O Guilty Pea or 0 Admisslon to Sufficient Facts :
accepled aftar colloquy end 278 §260 waring EAD PUURY ASMT | RESTITUTION 79 ASSESSMENT  JBATTERERS FEE R
£18ench Tria!
0 Jypy Trial
mf’ s upon: SENTERGE R OTRER DSPOSTN
1 of Commonwealth ) Requast of Victim gmk;:?: mm:::nmummg unt:
5t of Defondant [3 Failure 1o prosecute
O RiskNeed or OUI O Administrative Suparvision
O Other {JDefendant placed on pretrial probation (276 §87) untl:
0 Filsd with Defendant's cansent 3o be dismissed if court costs / restitution paid by:
3 Notle Prosegui
{3 Decriminalized (277 §70 C)
G FINAL DISPOSITION JUDGE DATE
O Guiy O Not Guitty D Dismissed on recomsmandation of Probation Dept.
CIResponsibte - [J Not Rasponsible [ Probation terminated: defondzni discharged
D) Probabte Cause 0 No Probable Cause O Sentence or disposition revoked (see canfd page)
COUNT / OFFENSE
3 UNLICENSED OPERATION OF MV ¢80 §10
DIFPOSITION METHOD ¢ FINE/ASSESSMENT INE
ty Plea or 0] Admission to Sufficient Facts
acwptedanermoqumszsl)mm TERG TIURY RS N
£3Bench Trial
£ dury Trial
{1 Dismissed upon: SENTENCE OR OTHER DISPOSITION

D Dismissed on rcommendstion of Probation DADL.

gybme
Gultty

O Not Guily Probst ed: dafendan discharged
€1 on terminated:
OlRespansicte 0 Not Raspansible [) Sentence or disposhtion revoked (see cantd pa
] Prosable Cause 0 No Probatie Cause

QDefendant placed ation until:
[ Request of Dafendant 0O Falture to prosecute on prob :
O RiskMNeed or OUI O Administrativa Supervision
M&’“‘ 10 qh [3Detendant piaced on protrial probation untl
with Defendants consent a 3o bo disrissed  cour ousts / estiution paid b )
[J Noile Prosequ! Bin
{3 Decriminatized (277 §70C) ‘
{NAL DISPOSITION
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O Guitty Piea or 0 Admission to Sufficient Facts
accapted after colloquy and 278 §28D waming

OBench Tral
3 Jury Triaf

{1 Dismissed upon:

£ Request of Commonweatth [) Request of Victim
) Request of Defendant’ ) Failure to prosecite

DEFENDANT NAME
Plerce A Martin
W
4 STOPIYIELD, FAIL TO * c89 §9
DISPOSITION METHOD |Ferassessuent | surene cosTs Ol §24D FEE  JOUIVICTIMS ASMT
O Guilty Piea or 0 Admission to Sufficient Facls .
acceplad after colloquy and 278 §28D waming T T —*ww T = .
3 8ench Trial ASSESSM TTERER'S
O Jury Trial I
[ Dismissed upon; SENTENCE OR OTHER DISPOSITION P
3 Request of Commonwaalth (0] Reguast of Victim OSufficient facts found but continued without a finding untl:
[J RequestoiDefendant (3 Fsilure to prosecute CIDefendant placed on probetionuntl:
: O Risk/Need or QUI 0 Administrative Supervision
gom: [1Dsfendant piaced on pretrial probation (276 §87) unt:
with Defendant's consant (7o be dismissed i court costs  restitution paid by:
O Nolls Prosequl
O Decriminglized (277 §70 C) _
FINDING FINAL DISPOSITION JUDGE OATE
:?ly . O Not Guitty O Dismissed on mommndaﬁn::mdﬁobaﬂm Dapt.
e+ i (BT e
[ Probable Cause D) No Probable Cause : e ‘
COUNT | OFFENSE DISPOSITION DATE AND
5 'SEAT BELT, FAIL WEAR * c80 §13A | ) /5773 [ p r
[GISPOSITION METHOD FINE/ASSESSMENT | SURFINE coSTS V" fou §240 Fee VICTIMS ASMT .

HEAD INJURY ASMT  [RESTITUTION

O sufficient facts found but continued without a finding untit:
[Defendant piaced on probation until:

O RiskiNeed o QU1 O Administrative Supervision
&2{’"“’" [1Dstendant placed on pretrial probation (276 §87) untit:
led with Defendant's consent (7o be ismissed f court costs / restitution pald by:

O Nolle Prosequi

) Decriminalized (277 §70 C)
PINDING FINAL DISPOSITION JUDGE DATE
gzty £ Not Guitty DO Oismissed on recommendation of Probation Depl.

ponsibie £ Not Responsible [ Prodation terminated: defendant discharged

OProbable Cause [ No Probable Cause 0 Sentence or dispositon revoked (see confd page)

COUNT / OFFENSE
—DISPOSHION METHOD FINEASSESSMENT

O Guiity Plea or O Admission to Sufficlent Facts

accepted afler colloguy and 278 §29D waming D TR RS =

[IBench Trial

O dury Trias ]

OIDismissed upon: SENTENCE OR OTHER DISPOSITION ‘ ‘

O Request of Commonwaalth £ Requast of Victim gsmdem m’:’: but m"mw 8 finding untl:
[ Request of Defendant ] Failure to prosacute
O Risi/Need or OUI
Other. [DDefondant placed on pretria) probation

O Fiied with Defendants consent DTo be dlsmissed if court costs / restitution pald

[ Notle Prosequi

O Decriminalized (277 §70 C)
“FINDING [FINAL DiSPOSITION

. OGuty 0 Not Guity ) U.Dlsrrﬂssed on mmmdn;-:md&;bg Dag
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[l Probable Cause [J No Probabile Cause
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TENDER OF PLEA OR ADMISSION { 00CKET 0. | Trial Court of Massachusetts 0

& WAIVER OF RIGHT S District Court Department
NAME OF DEFENDANT | | COURT DIVISION
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SSECTION COMODITIONAL TENDER OF FPLEA OF ADIMISSION

Defendant tenders the following: [ PLEAOF GUILTY O ADMISSION TO FACTS SUFFICIENT FOR AFINDING OF GUILTY

DEFENDANT’S PROSECUTOR'S JUDGE’S DISPOSITION
COUNT RECONMMENDATION(s) RECOMMENDATION(s) : WHEN DEFENDANT'S
NO. (Includs e fees, costs and condltions of probation) (Required when Prosecutor disagrees RECOMMENDATION 1S REJECTED
with Defendant’s recommendations)
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IF ANY COUNT IS BEING PLACED ON FILE: it may be removed from the file at any time and sentance imposed (or scheduled for trial if no guilty
finding has been made): (1) at the defendant’s request, or (2) if a related conviction or sentence is reversed or vacated, or (3) if it is shown by a
preponderance of evidence that the dafendant committed a new criminal offense, or (4) if it is shown by a preponderance of evidence that:

(Optional;) The prosecutor may not request that the charge be removed from the file after: (dato).

DIST./MUN. CTS. R. CRIM. P. 4(c) REQUIRES COUNSEL TO CONSULT WITH THE PROBATION DEPARTMENT REGARDING PROBATIONARY TERMS.
COUNSEL OR PRO SE DEFENDANT | DATE SIGNATURE OF PROSECUTOR |
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[ Defendant WITHDRAWS the tendered plea or admission. [ Defendant ACCEPTS Judge's disposition set forth above.
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Commonwealth of Massachusetts

NORFOLK, SS. QUINCY DISTRICT COURT DEPARTMENT
OF THE TRIAL COURT

COMPLAINT NO.: 1056CR006033

Commonwealth

Pierce Martin,

_Defendant
DEFENDANT’S MOTION TO WITHDRAW GUILTY PLEA

NOW COMES the defendant in the above captioned matter and respectfully requests
pursuant to Mass. R. Crim. P. Rule 30 that this court vacate his guilty plea, and order that this

matter be restored to the trial list. The defendant states as his grounds the following:

1. - The (;efendam pled guilty to Poss;:ssion of .Class D Substance on October 13, 2011 and
received a sentence of oné yedr of probation.

2. - Chemist Annie Dookhan, who carried out the testing on the alleged controlled substance
and acted as quality comrol manager in the laboratory where the testing was ca&ried out
has admitted to Jaw enforcement officials to having intentionally contaminated drug
evidence to ensure positive tests, inflated drug sample weigﬁts, falsified drug analysis
findings, and fraudulently altered chain of custody documents during a time period
relevant to this case. As a consequence of that investigation, Ms. Dookhan has been

criminally charged, the public health commissioner has resigped, several other lab

M o pporhn
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supervisors have been disciplined or fired, and the drug laboratory in Jamaica Plain has
been completely closed down.

As a result of Ms. Dookhan’s misconduct, the defendant’s guilty plea was not knowing
ﬁnd voluntary, and therefore violates the Fifth and Fourteenth Amendments and Anticle

12. |

As a result of the misconduct of Ms. Dookhan and/or other employees of the lab. which is
imputed to the Commonwealth, the defendant was deprived of due process by the failure
of the Commonwealth to provide true and accurate discovery prior to his guilty plea. in
violation of the Fifth and Fourteenth Amendmenis and Anticle 12. Brady v. Maryland,
373 U.S. 83 (1963).

The misconduct of Ms. Dookhan constitutes newly discovered exculpatory evidence.
Pursuant to Superior Court Rule 6] A, the defendant slates; that this issue has not
previously been the subject of direct or collateral post-conviction review and a direct
appeal has not been faken from this matter. |

The defendant accompanies this motion with a Motion for Discovery pursuant to Mass.

R. Crim. Pro. 30(c)(4) and will seek to supplement this motion at a later date when more
facts are discovered about Ms. Dookan’s misconduct and that of others at the labémtory.
By filing this motion at this time based on the urgency of this newly-discovered evidence,
the defendant does not intend to waive any other claims.

An affidavit of counsel is attached hereto in support of this motion and is incorporated by

reference.

ey |Page
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WHEREFORE the defendant respectfully requests that the court order a new trial in this
maiter; and further that the court allow the defendant to supplement this motion with additional
material uncovered by further investigation of the drug lab investigation, and discovery received

from the Commonwealth.

Respectfully submitted,
PierceMartin -
by his attorney

Savéh L. Weslra\]
Attomney for Defendant

3|Page
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Commonwealth of Massachusetts

NORFOLK, SS. : QUINCY DISTRICT COURT DEPARTMENT
OF THE TRIAL COURT
COMPLAINT NO.: 1056CR006033

Commonwealth

Pierce Martin,

Defendant

AFFIDAVIT IN SUPPORT OF DEFENDANT’S MOTION TO WITHDRAW GUILTY
PLEA
Now comes defense counsel in the above-captioned case and states the following in

support of his Motion to Withdraw Guilty Plea:

1. 1 was appointed to represent the defendant following his-pl_ea of guilty in hthis matter, after
which he received a sentence of one year of probation.

2. Annie Dookhan was the chemist who completed the drug analysis ceﬂfﬁcation in his
case. |

3. Annie Dookhan has been criminally charged as a result of the current inv:stiggtioﬁ and
fhe Common&ealth has publicly acknowledged in the media, as well as in open court in
other cases, that Annie Dookhan has been fired has admitted to engaging in serious
improprieties at the lab, including inflating drug weights, cbntaminating drug samples to
ensure positive results, and falsifying drug analysis findings. She has broken the chain of

custody for Commonwealth drug evidence in a2 number of pending and closed cases. Her

4|Page
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drug analysis centifications are rendered suspect in that she has admitted to law
enforcement officials of falsifying the weight and content of samples. Analysis of drugs

performed in any laboratory in which she worked is suspect, considering her pbsition as

chemist in charge of quality assurance.

Signed ungépth ains and penalties of perjury,
.

7

pae: L fober ), ZN D

S|Page
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- The Commonwealth of Massachusetts
Executive Office of Health and Human Services
Department of Public Health '
William A. Hinton State Laboratory Institute

°§;’:,',§f,};‘f“ 305 South Street Jamaica Plain, MA 02130
‘ 617-983-6622
Timothy P. Murray
Lt. Govemor

Judyann Bigby. M0
Secretary
Comemissiner DATE RECEIVED: 11/05/2010
DATE ANALYZED: 01/25/2011

NO. B10-1287%

I hereby certify that the Vegetable Matter
Contained in 7 plastic bags MARKED: B10-12875
Submitted by Detective WILLIAM WARD of the Quincy Police Dept.

Has been- examined with the following results:
The vegetable matter was found to contain:
Marijuana, as defined in Chapter 94 C, Controlled Substance Act, Section

31,Class D.

NET WEIGHT: p$6.40  grams

DEFENDANT: MARTIN, PIERCE

,%A_J,é.

ASSISTANT ANALYST Annie Dookhan

On this date January 27, 2011, before me, the undersigned notary public, personally appeared the above signed

subscriber(s), having proved to me through Department of Public Health documentation 1o be the person(s) whose
name(s) is/are signed on this certificate and to be (an) assistant analyst(s) of the Department of Public Health, and
who swore to me that the contents of this document are truthful and accurate to the best of his/her/their knowledge

and belief.

Defla C. Saunders

‘ Notary Pubtic : e . :
: Commonwealth of Massachusetts . A . 7
: My cammission expires on /
b B August 23. 2013 ) o

S S— 7 Della C. Saunders, NOTARY PUBLIC

My commussmn expires on August 23, 2013
Chapter 111, Section 13 of the General Laws
This certificate shall be sworn to before a Justice of the Peace or Notary Public; and the jurat shall contam a
statement that the subscriber is the analyst or assistant analyst of the depariment. When properly executed, it shall
be prima facie evidence of the composition, quality, and the net weight of the narcotic or other drug, poison,
medicine, or chemical analyzed, and the court shal i notice of the signature of the analyst or assistant
analyst. and of the fact that he/she is such. XD



CERTIFICATE OF SERVICE

The undersigned hereby certifies that a true copy of the within Defendant’s Motion to
Withdraw Guilty Plea and Affidavit in Support thereof was this day served upon all parties to.

this action by mailing same, first class postage prepaid, to the following:

Norfolk County District Attorney’s Office
45 Shawmut Avenue
Canton, MA 02021

SIGNED under the pains and penalties of perjury.

Dated: October 1, 2012

Sagah ¥. Westra/

6|Page
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COMMONWEALTH OF MASSACHUSETTS
NORFOLK, ss. DISTRICT COURT
DOCKET NO. 1056CR6033

COMMONWEALTH
V.

PIERCE MARTIN
Defendant

NOLLE PROSEQUI
The Commonwealth through the Office of the Norfolk District Attorney enters a Nolle

Prosequi in the above-captioned criminal matter under the provisions of Rule 16(a) of the .
Massachusetts Rules of Criminal Procedure. As reason, the Commonwealth states that a Nolle
Prosequi is in the interest of justice in light of the ongoing criminal investigation into the
mishandling of evidence at the Department of Public Health William A. Hinton Laboratory,
notwithstanding that there was sufficient evidence to support probable cause and sufficient -
evidence for the Commonwealth to prosecute this matter.

Respectfully submitted

For the Commonwealth
Michael W. Morrissey, District Attorney

usanne M. O'Neil, BBO No. 567769
Assistant District Attorney

Norfolk District Attomey’s Office

45 Shawmut Road

Canton, MA 02021

(781) 830-4800, ext. 339

RAJS



Commonwealth of Massachusetts

NORFOLK, SS. DISTRICT COURT DEPARTMENT

QUINCY DIVISION
COMPLAINT NO.: 1056CR6033
Commonwealth
\A
Pierce Martin,
Defendant

DEFENDANT’S MOTION FOR RETURN OF PROPERTY

NOW COMES DEFENDANT, Pierce Martin (hereinafier“Defendant™), in the above-captioned
matter respectfully moves this Honorable Court to order the return to Defendant of the following

property seized by the Commonwealth, its agents, servants or employees in connection with said

matter:

- 1. $109.00 in United States currency siezed from Defendant by Quincy Police on or about
October 18, 2010. See Police Report (attached).
2. $838.83 in United Sfates currency paid by Defendant to the Quincy District Court for

probation supervision fees and victim witness fees. See receipt (attached).

As grounds therefor, Defendant hereby submits as follows:

1. Said matter, having been resolved in Defendant’s favor in that the Commonwealth
entered a Nolle Prosequi and the case was dismissed, entitles Defendant to the return of
the foregoing property. (See Commonwealth v. Sacco, 401 Mass. 204 (1987), Superior

Court Rule 61 and M.G.L. ¢.276 §3);
2. On October 18, 2010 Defendant was arrested j Police and charged with
n e ) L S % Qg Potice and chere
possessmn with intent-to distribute a class D substance, drug violation near school/park,

N
nnhcensed operation of a motor vehicle, @ﬂ&%@g@ﬁwg and failure to wear seat bellt.
‘ 18007 L IM' N1} AJF e
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3. On October 13, 2011 Defendant plead guilty to the crime of possession of a class D
substance and rec.eived a sentence of one year of probation.

4. On August 28, 2012, following a probation surrender hearing, Defendant's probation was
extended until August 27, 2013. See docket sheet (attached).

5. On October 31, 2012 Defendant's Motion to Withdraw Guilty Plea was allowed. On that

same date the Commonwealth entered a Nolle Prosequi in Defendant's case.

WHEREFORE, based upon the foregoing arguments, authorities and accompanying affidavit,
Defendant hereby requests that this Honorable Court allow Defendant’s Motion for Return of

Property.

Dated: July 22, 2013 , Respectfully submitted,
offer benswg dloved n gock r denieg  Pierce Martin,
npo ) By his Attorney,
B0, toke rohuened ’

enohon o cefhuen
Fondp pad fox evbaron
&xy &g 9 éemq) .. Sardh L WVestra \
_ Attorney for Defendant
The Law Office of Jeffrey K. Clifford
M Q/__\ 21 McGrath Hwy, Ste 50]
' Quincy, MA 02169
) BBO # 683118
%~ ﬁ Phone # 617 472-2300

RA- 3



Commonwealth of Massachusetts

NORFOLK, SS. DISTRICT COURT DEPARTMENT
QUINCY DIVISION
COMPLAINT NO.: 1056CR6033
Commonwealth
V.
Pierce Martin,
Defendant:

AFFIDAVIT OF DEFENSE COUNSEL IN SUPPORT OF
DEFENDANT’S MOTION FOR RETURN OF PROPERTY

In support of the within Defendant’s Motion for Return of Property, I, Sarah L. Westra, Attorney
for Defendant in the above-captioned matter, under oath and upon information and belief, do

hereby state and depose as follows:

1. I am Attorney of record for Defendant in said matter;

2. I was appointed to represent Defendant as a result of the actions of Chemist Annie
Dookhan, who performed the testing in Defendant's case;

3. On October 31, 2013 1 appeared before the Hon. Mary Hogan Sullivan in Norfolk
Superior Court at which time Defendant's Motion to Withdraw Guilty Plea was allowed;

4. That same day the Commonwealth entered a Nolle Prosequi in Defendant's case;

WHEREFORE, Defendant, through his Attorney, does hereby request that this Honorable Court

allow Defendant’s Motion as aforesaid.

e v . .
SIGNED this date under the pains and penalties of perjury.

R.A. 19
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Dated: July 22, 2013 , Respectfully subgittgd,

20

Sacah L/ Westra \}

Attorney for Defendant



D IWYRY g
P

e

ek
]




i

s
PR

LETRPel o .
¥ i oy e By
¢ W

RPOHEIM,

i
B
P s

T
i

IR 3

b
Y e
Rty
05 } o
(YAt

g ey




* Main Form
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| QUINCY POLICE DEPARTMENT
QUINCY, MA
Incident Report #10050093
Narrative
Not For Public Release Date/Txchunted Mon Oct 18 14:53:57 EDT 2010 By: b0533

" Printing Information - Date/Time Printed: Mon Oct 18 14:53:57 EDT Zﬂlﬂ By b0533

§ While assigned to the D-783 on Monday 10/18/10 at approx. 1 1 15 hrs 1(Off. Stephen

Cleary #0533) was patrolling the area of Southern Artery when 1 obsewed MA PAN 358CP2 fa:l
to stop for ared light at the intersection of Southern Artery and South St. 1 activated my

lights and conducted a MV stop at 935 Southern Artery. The MV did not stop right away, the
MYV continued for approx. the-length of two telcphonc polls. During this time the operator and
passenger continued to look in the rear view mirror towards my direction. The operator
(MARTIN, Pierce) continued 1o look in the rear v1ew mirror and almost su'uck the curb on two
separate occasions. :

The MV eventually stopped and I was able to execute a MV stop. 1 asked MARTIN, who was not
wearing his seatbelt for his license and registration, he produced no documentation. He stated he
had no license. I asked if he hadany ID onhis person, he stated no. MARTIN's hands were
shaking and I observed his nervous behavior while speaking with him. During the conversation
MARTIN would pause and then answer the question with hesitation. Given the totality of
circumstances; the delayed traffic stop, no ID in hand, hands shakiog, and the nervous behavior, I
ordered MARTIN out of the MV to conduct a pat frisk. Before frisking MARTIN I asked hirn if
he had any weapons on his person, he stated no. 1 asked MARTIN if he had anything on his
person I should be concerned with, he statedno. When'I frisked MARTIN's front pocket in his -
hooded sweatshirt I felt an object I immediately knew was not a weapon. In fact , its size, shape
and texture immediately felt like several bundles of manjuana Itemoved the item and observed
one large plastic bag with several smaller bags filled with marijuna. A search of MARTIN's left -
rear pocket revealed one fold of US currency in the amount of 5109 00 . A further

search produced 10 Weapons o any more narcotics. :

Sgt. F!aherty and Off. O'Donnell amved onscene. Sgt. Flahcrty ran MAR'I'IN through ancy
Dispatch, revealing MARTIN did not have a license. Sgt. Flaherty informed me that -
MARTIN has had multiple firearm charges. S

I read MARTIN his Miranda Rights dnectly out of my duty book, which he stated he
understood and wished to speak. He stated he was carrying over an ounce of }nanjuana
Hesmtedhchadnowaponsonhxspmonormthem , —

I believe MARTIN possessed the marijuana with the mtcnt to dlStﬂb\lt& me t.he xmﬁa! stop ! < o
observed MARTIN's behavior to be consistent with drug distribution. MARTIN did not
initially stop and almost struck the curb on two separate occasions, I know that drug dealers will
use this type of delay in an attempt to hide the narcotic. MARTIN was nervous and his. hands -
were shaking, I know that drugde - .77 arrest while mere users are unlikely to fear arrest.

MARTIN had a large quantity of - Q A ’Z,Z. pe:son, I know that 1 75 ounces of manj uan‘a\
““““ TN e B .- meweb/incview/main Jsp?agency'QU 10/ 18/’




+. . 'Main Form Page 2 of 2

packaged separately is not for personal use. 1know through my training and experience that it

is more economical to package the marijuana in a single packet than it is to package in seven
separate packet. During the search of the MV 1 did not observe any drug paraphernalia that would
lead me to believe that MARTIN smoked marijuana. I observed no odor of burnt or unburnt
marijuana in the MV.

MARTIN s being charged with the following:
Pss wf Ny

¢94Cs32C DIST CLASS D SUBSQ OFF
c94Cs34H POSS CLASS D SUBSQ OFF
¢94Cs32] DRUG VIOLATION NEAR SCHOOL
c90s10  UNLICENSED OPERATION

c89s9 FAIL TO STOP, RED LIGHT
c90s13A NO SEATBELT WORN

# 1 placed MARTIN under arrest for the above charges and transported him to the station where he
was booked in the usual manner by Sgt. Buonaugurio. The MV was towed by Beardes and a
Motor Vehicle Impoundment sheet was completed and filed. The US currency (SMF

#10779) was seized pending civil forfeiture. 1know that street-level drug transactions often come. -
in denominations of $20 bills or less. MARTIN had one fold of bills containing the following
4 $20 bills, 2 $10 bills and 9 $1 bills. 1 believe the US currency is proceeds from narcotic
transactions. An Asset Forfeiture for the US currency was completed and filed. The
marijuana was seized from MARTIN and submitted into drug evidence where it will be forwarded
to the MA Department of Health Laboratory for further analysis. The marijuana and US currency
was turned over to Det. Barkas. MARTIN possessed with intent to distribute with in 1000

feet from Clifford Marshall School. A request for field distance in being submitted. MA
Uniform Citation #¥M8840359 and #M8840360 for the above charges were issued in hand

to MARTIN.
Respectfully Submitted,
OfF. Stephen Cleary #0533

R.A 23
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that a true copy of the within Defendant’s Motion for Return
of Property and Affidavit in support thereof were this day served upon all parties to this action

by mailing same, first class postage prepaid, to the following:

Assigned Assistant District Attorney

Norfolk County District Attorney's Office

45 Shawmut Rd. 2 FI.

Canton, MA 02021 A

SIGNED under the pains and penalties of perjury.

Dated: July 22, 2013

Sarsh T, Westra U

R.A. Y



Commonwealth of Massachusetts

NORFOLK, SS. : DISTRICT COURT DEPARTMENT
: QUINCY DIVISION

COMPLAINT NO.: 1056CR006033

Commonwealth of Massachusetts

Pierce Martin,
Defendant

DEFENDANT’S NOTICE OF APPEAL

NOW COMES DEFENDANT, Pierce Martin (hereinafter “Defendant”), in the above-captioned
matter and, pursuant to Mass. R. App. P. 3, hereby gives notice of his intent to appeal this

Honorable Court’s denial of his request that monies paid in probation supervision fees be

returned.

Dated: September 9, 2013 Respectfully submitted,

Pierce Martin,
By his Attorney,/

{ .
Sarah L-Westra
Attorney for Defendant

1.



CERTIFICATE OF SERVICE

The undersigned hereby certifies that a true copy of the within Defendant’s Notice of Appeal
was this day served upon all parties to this action by mailing same, first class postage prepaid, to

the following:

Assigned Assistant District Attorney
Norfolk County District Attorney’s Office
45 Shawmut Rd.

Canton, MA 02021

SIGNED under the pains and penalties of perjury.

Dated: September 9, 2013

Sarah - Wesira, Esq. \|
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COMMONWEALTH OF MASSACHUSETTS

NORFOLK, SS. DISTRICT COURT DEPARTMENT
OF THE TRIAL COURT
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COMMONWEALTH OF MASSACHUSETTS *

Plaintiff *
*

V. * DOCKET NUMBER 1056CR6033
*
PIERCE A. MARTIN *
Defendant *
***k**************************:

HEARING
BEFORE THE HONORABLE MARK S. COVEN

APPEARANCES:

For the Plaintiff: _

Norfolk County District Attorney’s Office
45 Shawmut Road ‘

Canton, Massachusetts 02021

By: James McLaughlin, Esq.

For the Defendant:
By: Sarah L. Westra, Esq.

\

Quincy, Massachusetts
August 23, 2013

Recording produced by digital audio recording system. Transcript
produced by Approved Court Transcriber, Donna Holmes
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PROCEEDINGS

(Court called to order.)

THE CLERK: Pierce Martin.

Counsel.

‘MR. MCLAUGHLIN: Commonwealth.

MS. WESTRA: And, your Honor, Sarah Westra on behalf of Mr.
Martin.

THE COURT: So, I understand you want to get your money back
that they seized. I don’t know how you're going to get your
probation day fee.back.

MS. WESTRA: Well -~

THE COURT: It’s in the general revenue now.

MS. WESTRA: I understand that, but I believe the argument
is -- it’s an equity argument that the supervision fees were
the result of a plea that the Court determined was in
violation of Mr. Martin’s constitutional rights.

1 -- as far as a mechanism for getting‘the funds back, I --
in my research, and because this is a novel issue, I -- there
-— I know there is fees that can be imposed under one of --
undér 94C where the Court can impose -- I have the statute
cite. |

The Court can impose additional fines essentially, and that
the statute provides that if the conviction is subsequently
reversed, that the Court then can order that the funds be

returned to the defendant. In -- let me correct the statute.
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So it’s the closest thing that I could find.

THE COURT: Well, do you have a position on the $109, Mr.
McLaughlin?

MR. MCLAUGHLIN: your Honor, no, the Commonwealth would
leave it to your Honor’s discretion.

MS. WESTRA: It’s right here. It’s on top. It’s Chapter 280,
Section 6B. It’s, “Assessment against persons convicted under
certain sections of Chapter 94C, collection and transmittal.”

Second paragraph provides that, “All such assessments shall
be collected by the Court and shall be transmitted monthly to
the State Treasurer. The assessment from any conviction which
is subsequently overturned on appeal shall be refunded by the
Court to the person whose conviction is overturned. Said Court
shall deduct such funds from assessments transmitted to the
State Treasurer. Assessments pursuant to this section shall be
in addition to any other fines or restitution imposed in any
disposition.”

THE COURT: 280, 6B, is that what you said?

MS. WESTRA: It’s -- yeah, Chapter 280, Section 6B. It’s
fines and forfeitures.

THE COURT: And which part were you reading, I'm sorry?

MS. WESTRA: The second paragraph.

THE COURT: “All such assessments.”

MS. WESTRA: Yes.

THE COURT: All right. The motion for return of the $109 is
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allowed.

The request to return the probation day fee is denied.

MS. WESTRA: Thank you.

THE COURT: Thank you.

MR. MCLAUGHLIN: Thank you, your Honor.

MS. WESTRA: And would Mr. Martin go to the police station
for that, or would it be the Court?

THE COURT: No, it’s not the Court. We don’t have the money.
Tt would be -- if the police department is still holdiﬁg it,
it would be the police department.

MS. WESTRA: Okay.

THE COURT: Okay. So you’ll have to get a certified copy of
that.

MS. WESTRA: Thank you.

THE COURT: Okay.

MR. MCLAUGHLIN: Thank you, your Honor.

(Adjourned)
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Certificate of Accuracy

I, Donna Holmes, an Approved Court Transcriber, do
hereby certify that the foregoing is a true and accurate
transcript of the audio recording provided to me by the
Norfolk County, Quincy District Court regarding proceedings in
the above-entitled matter.

I, Doﬁna Holmes, further certify that the foregoing is
in compliance with the Administrative Office of the Trial
Court Directive on Transcript Format.

I, Donna Holmes, further certify that I neither am
counsel for, related to, nor employed by any of the parties to
the action in which this hearing was taken, and further that I
am not financially nor otherwise interested in the outcome of
the action.

Donna i

ing.com,

Holmes, & mron

Donna Holmes, Approved Court Transcriber
Notary Public, Commission Expires 6-9-17

November 5, 2014
Date

45 Oxbow Road, Canton, MA 02021

(781) 575-8000

donna@dhreporting.com
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